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ILLEGAL FOREIGNERS –
A CATCH 22 SITUATION FOR EMPLOYERS
For the employment of a foreigner to be ‘legal’, the person must have permission to live and work in South Africa; for example, be
in possession of a valid work permit or have refugee status. There could be several reasons for employers ending up having
‘illegal’ foreigners in their employ. The illegal employment of a foreigner is expressly prohibited by the Immigration Act. But trying
to rid oneself of the problem by simply dismissing a foreigner could have its own adverse consequences.
Employing and dismissing foreigners
What does an employer do if a work permit is due to expire, or has already expired? Perhaps the person was employed without
having a work permit in the first place. Does the person enjoy employee status? May the employee be dismissed and, if so, how
does one go about it?
It is no secret that the Department of Home Affairs is becoming more stringent with the issuing and extension of work permits. It
also seems to be stepping up its enforcement measures. Many foreign employees, who have recently had their work permits
extended, have been informed that it would be for the last time. This is a signal to employers to take a closer look at the
requirements for employing and dismissing foreign employees.
Using a fixed term contract
The Labour Relations Act provides a list of ‘justifiable reasons’ for employing someone on a fixed-term contract. The employment
of ‘a non-citizen who has been granted a temporary work permit’ is one of the justifiable reasons listed in the Act. It would make
sense to employ foreigners on this basis. Employment would automatically terminate upon expiry of the temporary work permit.
But not every foreigner is employed on a fixed-term contract. So, where does it leave the employer, who has employed a foreigner
on an indefinite basis and whose work permit then expires, or an employee that did not have a valid work permit in the first place?
Effect of illegal employment
The first aspect to consider is the legal status of someone who does not have a valid work permit. For a long time employers assumed that ’illegal’ immigrants did not enjoy any protection in terms of our labour law. The issue arose in the Labour Court case
of Discovery Health Limited v CCMA & others (2008). When the employee’s temporary work permit expired, the company informed
him as follows: "It has come to our attention that your work visa, allowing you to work in South Africa, has expired. Accordingly,
we regret there is no longer a legal basis for your employment at Discovery. As such, your employment at Discovery must
terminate with immediate effect."
The court acknowledged that, in terms of Section 38(1)(a) of the Immigration Act, there is a prohibition on the employment of –
“(a) an illegal foreigner;
(b) a foreigner whose status does not authorise him or her to be employed by such person; and
(c) a foreigner on terms, conditions or in a capacity different from those contemplated in such foreigner's status".
The Immigration Act provides for a transgressing employer to be met with a hefty fine or imprisonment.
The Labour Court found that, by criminalising only the conduct of an employer who employs a foreign national without a work
permit, the legislature did not intend to invalidate the underlying contract. The court concluded that, not only was there a valid
contract of employment, but foreign employees also enjoyed protection against unfair dismissal despite being illegally employed.
In this particular case the matter was referred back to the CCMA to decide on the procedural and substantive fairness of the dismissal. The court did not give guidelines on how an employer should go about terminating employment in these circumstances.
So, what does an employer do?
Termination procedures
What the Labour Court has shown, is that one may not simply inform the employee that employment has been summarily
terminated. However, if the employee has deceived the employer, for example, by presenting a falsified work permit or promising
to provide the employer with the paperwork when there is none, the employee could be dismissed for misconduct (after following
due process).
In a more innocent situation, for example, the expiry of a valid work permit, the answer is less straightforward. Such a situation
does not fit neatly into any of the acknowledged ‘no fault’ grounds for termination of employment.
One can take a view that an employee without a work permit does not meet the operational requirements of the employer, i.e. to
keep only legally employed persons in its employ – in which case the appropriate way to deal with the matter is to follow the
retrenchment process. Another approach would be to treat it as incapacity. But, unlike a classic case of incapacity that typically
involves certain employee attributes (such as incompetence or a medical condition), one is dealing with an external factor – the
fact the employer may not legally employ the person. In our view the incapacity process is the better fit. The retrenchment route
implies the payment of severance pay and is therefore more generous.
Whichever route is adopted, the employer will have to engage with the employee before terminating employment. Both processes
require that the parties explore ways to avoid dismissal. It would therefore appear that, in the case of a lapsed permit, the
employer should assist the employee in an attempt to obtain an extension.
Jan Truter for www.labourwise.co.za

Cape Town—Logistics Manager
The candidate has gained a wealth of experience in Logistics and Warehousing. He has been involved with several
acquisitions successfully and has created numerous business entities, warehouses, departments and other utilities from
zero base.
In his opinion a Successful Logistics Manager should have the following attributes:
Marketing, Operations, Technical, Financial, Administration
Why he would be an asset to the company:
Warehousing, Storage Solutions and Material Handling, Sales and Revenue Pipeline Management, Capital Sales
New Business Development, Multiple Branch Management, Sub-Saharan Africa experience
Seeking a challenging role in the Western Cape specifically, notice period is negotiable and salary expectations
are 950K P/A
If interested in this candidate please contact Hayley Kagerer at 079 680 1982 for more information

Port Elizabeth—Graphic Designer
Our candidate is a MTECH Graduate in Graphic Design with various accolades received to date. Currently employed at a
higher education Training Service Provider, he is looking for a more challenging role in the corporate field, where he can
apply his knowledge and graphic design experience gained to date.
He has been able to build a strong portfolio of design work to date and would be a valuable asset to any design agency or
corporate marketing team going forward. A portfolio of design evidence can be requested by interested employers.
He is sure to climb the corporate ladder in no time and his salary expectation is completely on par with current market
related salaries for Graphic Designers
If interested in this candidate please contact Janine Julyan at 083 235 0707 for more information

Gauteng—HR Manager
Our candidate is an experienced global minded leader who has performed roles of HR manager, Transformation Manager
and Head of Talent Manager - Africa across various giant companies in South Africa. Her HR expertise and wealth of
exposure spans over various industries from Banking, ITC, Consumer Electronics to Insurance.
She has more than 14 years with a proven track record of delivering outstanding HR results integrated with a sound
outstanding of business imperatives in reaching organizational goals. Her key strengths and passions lies in increasing
Leadership capability, strategy development and planning, transformation, Project Management, HR, Strategy, Learning &
Development. Her lead Project Manager role in Job Evaluation, Leadership training - DDI, and HR specialist experience has
allowed her to travel extensively into Africa (Kenya, Tanzania, Nigeria, Ghana) and abroad to South Korea, Dubai and
London on several occasions.
Her most recent role was Head of Talent Management overseeing West, East and South Africa propelled her into a position
pioneering and attaining the Top Employers Certification for South Africa in 2014, establishing HR infrastructure in RHQ
(regional headquarters), guiding HR managers with Leadership development, succession planning, change management
initiatives, great workplace initiatives, job evaluation and remuneration processes, policies and procedures to name
but a few.
Furthermore, her passion for mentorship, coaching and leadership development has not gone unnoticed by top
management at Samsung Electronics. Her favourite quote is, “the sum of the parts is greater than the whole” one which she
vows to live by. HR and people are her passion and according to her, is her purpose in life.
Notice period is one calendar month and salary expectations are 900K P/A
If interested in this candidate please contact Faith Solomon at 021-201 5077 for more information

For more Top Candidates you can also visit our website
www.intelligentplacement.co.za/employers
Top skills available in the market in various sectors.

The Interesting Origins Of Common English Idioms
“Always a bridesmaid, never a bride”
Definition: Literally, always being a bridesmaid and never a bride. More figuratively, it is a forlorn saying for women when they can’t find love.
Origin: This gem of an idiom was first recorded in a Victorian music hall tune,
“Why Am I Always A Bridesmaid?”, by Fred W. Leigh. However, the phrase garnered
popularity after a retrospectively hilarious ad for Listerine mouthwash in 1924. The
slogan, “Often a bridesmaid, but never a bride”, accompanied a picture of a forlorn
‘Edna’, who, because of her halitosis (bad breath), was never being able to find
love. The solution: buying Listerine mouthwash in bulk.

“Meeting a deadline”
Definition: To finish something by a predetermined
time.
Origin: This saying apparently stems from the prison
camps during the Civil War, where a line was drawn to
demarcate the boundaries for the prisoners. The line
became to be known as a deadline because any
prisoner who attempted to cross it was shot.

“Close, but no cigar”
Definition: Being near success, but just missing out.
Origin: Once upon a time, fairground stalls favored gifting cigars to winners rather
than overstuffed, over-sized plush toys. Needless to say, winning was nearly impossible at the rigged carnival games and thus the idiom war born. The first evidence
of the saying comes from a film script for Annie Oakley in 1935, after which it was
frequently used in newspaper articles.

