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Women’s day 9 August 2016

As a woman, always keep your
dreams big and make your aspirations
high!
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“Many of life’s failures are people who did not
realize how close they were to
success when they gave up.”
Thomas Edison

MISCONDUCT OR INCAPACITY – WHEN IN
DOUBT?
Where employees don’t do what is expected of them, the employer is often faced with a practical dilemma: Do I treat this as misconduct or incapacity? The concern is that, if the employer
misdiagnoses the cause of the problem and dismisses the employee, he or she might be reinstated or be awarded compensation. How can the employer get it right from the outset?
The legal basis
In terms of the LRA an employer is permitted to dismiss an employee if it has a valid reason to
do so and has followed a fair process before doing so. Valid reasons are ones connected to the
employee’s conduct, or capacity, or based on the employer’s operational requirements. The
latter are often referred to as ‘no fault’ dismissals, meaning that the reasons for dismissal are
not due to anything on the part of the employee, but are related solely to the business needs of
the employer.
The Code of Good Practice: Dismissal (Schedule 8 to the LRA) provides a set of guidelines to be
followed by the employer before dismissing an employee for misconduct, ill health, poor performance and, by extension, also incompatibility.
Distinguishing between misconduct and incapacity
It is important for employers to distinguish between misconduct and, in particular, poor performance and incompatibility. Failure to do so could lead to a finding that an employer has acted
in a substantively, or procedurally, unfair manner, or both. For present purposes the difference
between conduct and capacity situations may be described as follows: misconduct arises when
an employee is able to comply with a workplace rule, doesn’t do so and is at fault. Fault takes
one of two forms, i.e. intent or neglect (carelessness). Theft, refusal to obey a reasonable instruction and assault are examples of intentional misconduct. Forgetting to do something,
carelessness or failing to take reasonable precautions (e.g. causing a vehicle accident) are examples of negligent behaviour (sometimes referred to as dereliction of duty).
Intentional misconduct would generally be more serious than situations involving negligence.
This is confirmed by the Code of Good Practice: Dismissal which provides the following as examples of misconduct that would typically justify dismissal: gross dishonesty; willful damage to
the property of the employer; willful endangering of the safety of others; physical assault on
the employer, a fellow employee, client or customer and gross insubordination.
Poor performance (due to incapacity), on the other hand, arises when an employee is willing to
do what is required, but is unable to do so because of, e.g. a lack of skill, training or ability.
Because of the absence of fault on the employee’s part, under-performing employees cannot be
subject to disciplinary steps, but require counseling over a period of time in an attempt to improve his or her level of performance before dismissal may be considered.
As a rule of thumb, one could say that misconduct involves a situation where an employee’s
behaviour suggests: ‘I can do what’s expected but I won’t, or don’t care’. In the case of incapacity involving poor performance, on the other hand, the message is: ‘I’d like to do what’s
expected, but I can’t’.
What if the case is not clear-cut?
Situations may arise where the distinction is difficult to draw. For example, an employee regularly arrives late for work. On the face of it, this constitutes misconduct. On closer inspection,
however, the employer discovers that the employee is entirely dependent on public transport
that is notoriously unreliable. If there is a rule that employees must inform their employer if
they run late and she fails to comply with it, that in itself would constitute misconduct to be
addressed by a series of warnings, which could ultimately result in dismissal. However, assuming that she informs her employer as required - yet she continues to arrive late on a regular
basis - how should the employer deal with it?
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If the employer’s investigations show that her lateness is not due to her fault and that she has
no other means of getting to work, she cannot be accused of misconduct as the situation is not
her fault – it’s beyond her control. Yet this does not mean that the employer cannot do anything. It should see the situation as one involving incapacity, i.e. the employee’s inability to
meet one of the requirements of her job. What is required in this instance is a discussion with
the employee to look at ways of accommodating her while ensuring that the employer’s needs
are also met. This could include a more flexible work schedule for her, requiring her to work in
lost time, agreeing that her lost hours would be deducted from her salary, transfer to a section
where her lateness does not present a major problem, etc.
Conclusion
If it is not possible for the employee’s behaviour to be clearly classified as either conduct or
capacity-related, it would be advisable to treat the situation as one involving incapacity. Should
further investigations reveal that the problem in fact involves fault on the employee’s part, the
employer can switch to a disciplinary (misconduct) process.
Barney Jordaan for Labourwise (Pty) Ltd
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1.

In 1878 the first telephone book made contained only 50 names

2.

The word laser stands for 'Light Amplification by Stimulated Emission of
Radiation'

3.

In a deck of cards the king of hearts is the only king without a
moustache

4.

Apples are more effective at waking you up in the morning than coffee

5.

The Amazon rainforest produces half the world's oxygen supply

6.

A group of owls is called a parliament

7.

If you filled a matchbox with gold it could be flattened into a sheet the
size of a tennis court

8.

Instant coffee was invented in 1901

9.

You're more likely to be killed by a champagne cork than by a poisonous
spider

10. The word typewriter is the longest word that can be typed using only the
top row of a keyboard
Mama Taxi from http://mamataxi.blogspot.co.za/

